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[Docket  No.  R-76-3871 

PART  881 — SECTION  8  HOUSING  ASSIST¬ 
ANCE  PAYMENTS  PROGRAM— SUB¬ 
STANTIAL  REHABILITATION 

Adoption  of  Final  Rule 

On  April  26.  1976  at  41  PR  17488  the 
Department  published  amendments  to 
Part  881,  effective  on  an  interim  basis. 
The  comment  period  closed  May  26, 1976. 

The  Department  has  received  15  com¬ 
ments  in  response  to  the  April  26  publi¬ 
cation.  All  comments  were  carefully  con¬ 
sidered,  and  changes  have  been  made  to 
the  Interim  Regulations,  as  set  forth  be¬ 
low.  based  on  these  and  other  comments. 
A  discussion  of  the  principal  changes  and 
of  the  more  recurrent  and  significant 
comments  follows. 

1.  A  new  §  881.101(d)  has  been  added 
to  clarify  that  housing  subsidized  imder 
other  provisions  of  the  U.S.  Housing  Act 
of  1937  is  not  eligible  for  assistance  im¬ 
der  this  Part. 

2.  In  §  881.102,  in  the  definition  of 
“Eligible  Family,”  the  term  “handi¬ 
capped”  has  been  revised  to  clarify  that 
it  includes  mentally  or  physically  handi¬ 
capped  persons.  t 

3.  Section  881.108(a)  has  been  revised 
to  provide  that  where  the  estimated  cost 
of  the  rehabilitation  is  less  than  25  per¬ 
cent  of  the  estimated  value  of  the  prop¬ 
erty  after  rehabilitation,  initial  Contract 
Rents  plus  any  Allowance  shall  not  ex¬ 
ceed  75  percent  of  the  Pair  Market  Rents 
for  new  construction,  with  certain 
exceptions. 

4.  In  1881.109(a),  the  provision  that 
the  term  of  the  Ck>ntract  shall  be  no  more 
than  five  years  where  the  estimated  cost 
of  the  rehabilitation  is  less  than  15  per¬ 
cent  of  the  estimated  value  of  the  proj¬ 
ect  after  rehabilitation  has  been  revised. 
Under  the  revision,  where  the  estimated 
cost  of  the  rehabilitation  is  less  than  25 
percent,  the  maximum  total  term  of  the 
Contract  may  be  more  than  five  but  not 
more  than  10  years.  The  25  percent  figure 
is  the  same  as  the  percentage  figure  used 
for  determining  the  applicable  Pair  Mar¬ 
ket  Rent  (see  paragraph  3  of  this  pre¬ 
amble).  The  term  is  being  lengthened 
from  5  to  10  years  to  enable  an  Owner  to 
finance  the  rehabilitation  cost  over  a 
longer  term  and  thereby  achieve  lower 
rents.  (A  conforming  change  has  also 
been  made  in  S  881.109(b).) 

5.  Section  881.110(c)  has  been  revised 
to  clarify  that  when  special  additional 
adjustments  are  approved  by  HUD,  they 
“shall,”  rather  than  “may,”  be  granted. 

6.  In  §  881.114,  “Other  Federal  require¬ 
ments,”  the  statutory  citation  for  the 
Archeological  and  Historic  Preservation 
Act  of  1874  (Public  Law  93-291)  has  been 
corrected. 

7.  In  respaase  to  several  cconments,  a 
new  !  8tl.205(t>  has  been  added  to  per¬ 
mit  the  Owner  to  include  in  the  Prelimi¬ 
nary  Pr<^)osal  a  designation  of  alternate 
in:(^}erties  if  he  wishes  HUD  to  consid¬ 
er  them  as  substitutes  in  the  event  that 


HUD  finds  defects  or  deficiencies  with 
respteci  to  the  principally  designated 
properties.  In  addition,  §  881.208  has  been 
revised  to  permit  HUD,  in  its  discreticxi, 
to  consider  such  alternate  properties  in 
such  cases. 

8.  Section  881.207(b)  (2)  has  been  re¬ 
vised  to  provide  that,  in  the  case  of 
Proposals  involving  HUD  mortgage  in¬ 
surance,  the  field  office  shall  make  a  pre¬ 
liminary  debt  service  analsTsis  as  part  of 
the  Technical  Processing,  rather  than  as 
part  of  the  Preliminary  Evaluation.  The 
provision  has  also  been  revised  to  state 
that  if  the  field  office  is  unable  to  approve 
the  mortgage  amount  requested,  it  shall 
notify  the  Owner  of  the  maximum 
amoimt  which  is  tentatively  approvable, 
pursuant  to  §  881.208(e)  (4)  or  in  the  no¬ 
tification  of  selection  in  accordance  with 
§  881.208(h). 

9.  In  response  to  a  comment,  §  881.208 
(j)  has  been  clarified  to  provide  that  if, 
at  any  time  after  completing  selection  of 
Preliminary  Proposals,  the  contract  au¬ 
thority  in  the  NOFA  for  an  area  is  not 
fully  committed  or  if  a  selected  Proposal 
fails  to  result  in  an  Agreement,  the  field 
office  may  /proceed  in  accordance  with 
specified  alternatives.  The  comment 
stated  that  some  field  offices  interpret  the 
reguiaticms  to  require  publication  of  an¬ 
other  NOFA  if  contract  authority  be¬ 
comes  available  because  a  selected  Pro¬ 
posal  is  withdrawn.  This  result  was  not 
intended.  Conforming  changes  have  been 
made  in  §  881.210(c)  (3) ,  in  new  §  881.210 
(e),  in  i  881.211(a),  and  in  §  881.211(b) 
(4)  to  reflect  the  fact  that  §  881.208(j) 
states  in  one  place  in  the  regulations  the 
alternatives  available  where  there  is  re¬ 
sidual  contract  authority. 

10.  Several  comments  suggested  that 
§  881.108(b),  “ReascHiableness  of  Rents,” 
be  revised  to  require  HUD  to  take  into 
consideration  the  costs  of  the  develop¬ 
ment  and  operation  of  the  project  in  its 
determination  that  the  Contract  Rents 
are  reasonable.  This  section  has  not  been 
revised  pending  the  results  of  further  De¬ 
partmental  analysis  to  determine  the  ef¬ 
fects  of  present  procedures  on  program 
implementation. 

11.  It  was  suggested  that  the  term 
“predominantly  for  the  elderly,”  as  used 
in  §  881.111  in  connection  with  ^e  prohi¬ 
bition  of  high  rise  elevator  projects  for 
Families  with  children,  be  defined  in 
terms  of  a  specified  minimum  percentage. 
The  Department  has  determined  that  the 
use  of  a  percentage  limitation  is  not 
necessary  and  that  it  would  be  better  to 
leave  the  question  to  a  case  by  case 
determination. 

12.  It  was  suggested  that  §  881.111  be 
amended  to  permit  the  use  of  high-rise 
elevator  projects  for  families  with  chil¬ 
dren  where  the  families  already  reside 
in  the  structure  to  be  rehabilitated.  Un¬ 
der  the  U.S.  Housing  Act,  high-rise  ele¬ 
vator  projects  may  not  be  provided  for 
families  with  children  unless  HUD  deter¬ 
mines  that  “there  Is  no  practical  alter¬ 
native.”  The  fact  that  a  high-rise  eleva¬ 
tor  structure  proposed  for  rehabilitation 
already  has  families  in  occupancy  does 
not  in  itself  make  the  requirement  inap¬ 
plicable,  but  is  relevant  in  making  the 


required  determination.  For  example,  if 
all  -the  F*roposals  submitted  in  response 
to  a  NOFA  for  an  area  provide  for  high- 
rise  elevator  projects  for  families  with 
children,  this  would  be  evidence  that 
there  is  no  practical  alternative  for  this 
type  of  housing. 

13.  A  number  of  comments  suggested 
that  certain  of  the  site  and  neighborhood 
standards  in  §  881.112  were  inappropri¬ 
ate  Jor  substantial  rehabilitation  proj- 
ects>This  section  has  not  been  revised 
pending  completion  of  the  review  now 
underway  of  site  -  and  neighborhood 
standards  for  various  HUD  programs. 

14.  It  was  sugiiested  that  guidelines 
should  be  established  to  assure  that  the 
number  of  units  advertised  will  be  suffi¬ 
cient  to  permit  feasible  projects.  The 
Department  does  not  feel  that  the  inclu¬ 
sion  of  such  a  provision  in  the  regula¬ 
tions  is  necessary  because  the  field  offices 
have  the  responsibility  for  making  de¬ 
terminations  as  to  the  number  of  units  to 
be  advertised  for  in  accordance  with  all 
the  pertinmt  factors  and  on  a  basis 
likely  to  result  in  the  submission  of  via¬ 
ble  Proposals. 

15.  It  was  suggested  that  §  881.203  of 
the  regulations  be  revised  to  permit  field 
offices  to  negotiate  direcUy  with  develop¬ 
ers  without  publishing  a  NOFA.  The  De¬ 
partment  has  determined  not  to  accept 
this  comment  because  of  the  importance 
of  giving  all  interested  parties  an  oppor¬ 
tunity  to  submit  a  proposal. 

16.  One  comment  suggested  that  Noti¬ 
fications  of  Fund  Availability  be  pub- 
lishecLqnce  a  week  for  three,  rather  than 
two,  consecutive  weeks  (see  §  881.203 
(a) ) .  The  Department  has  determined 
that  two  publications  of  the  NOFA  are 
sufficient  and,  therefore,  that  the  ex¬ 
pense  of  a  third  publication  would  not  be 
warranted. 

17.  It  was  suggested  that  the  regula¬ 
tions  be  amended  to  delete  the  provision 
authorizing  the  field  office  to  shorten  or 
extend  the  deadline  because  it  was  felt 
that  it  is  “unreasonable,  unfair  and  sub¬ 
ject  to  manipulation.”  (See  §  881.203(c) 
(4)  and  5  881.208(e)(7).)  These  provi¬ 
sions  have  not  been  changed  because  the 
Department  has  determined  that  suffi¬ 
cient  safeguards  exist  to  avoid  any  im- 
fair  result  and  that  such  a  procedure 
provides  flexibility  important  for  the  ef¬ 
ficient  processing  of  proposals. 

A  Finding  of  Inapplicability  respecting 
the  National  Environmental  Policy  Act 
of  1969  has  been  made  in  accordance 
with  HUD  procedures.  A  Finding  of  In¬ 
applicability  of  inflation  impact  state¬ 
ment  requirements  has  also  been  made 
in  accordance  with  HUD  procedures. 
Copies  of  these  findings  are  available  for 
public  inspection  during  regular  business 
hours  at  the  office  of  the  Rules  Docket 
Clerk.  Office  of  the  Secretary,  Room 
10141,  Department  of  Housing  and  Ur-  | 
ban  Development,  451  Seventh  St.,  S.W., 
Washington,  D.C.  Accordingly,  the  in¬ 
terim  rule,  published  April  26,  1976,  41 
FR  17488,  is  hereby  made  final  with  the 
changes  set  forth  in  this  amendment. 
Thus  Part  881,  section  8  Housing  As¬ 
sistance  Payments  Program — Substan¬ 
tial  Rehabilitation,  is  adopted  with  the 
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changes  to  §§  881.101,  881.102,  881.108, 
881.109,  881.110,  881.114,  881.205,  881.207. 
881.208,  881.210,  and  881.211  set  forth  as 
follows: 

1.  A  new  Sec.  881.101(d)  is  added  to 
read: 

•  •  •  •  * 

§881.101  Applirubllity  and  scope. 

(d)  Housing  subsidized  under  other 
provisions  of  the  Act  is  not  eligible  for 
assistance  under  this  Part. 

§881.102  [Amended]. 

2.  The  second  sentence  of  the  defini¬ 
tion  of  “EUigible  Family  ‘Family’)”  in 
§  881.102  is  revised  to  read: 

*  •  •  The  term  Family  includes  an 
elderly,  mentally  or  physically  handi¬ 
capped,  disabled,  or  displaced  persMi  and 
the  remaining  member  of  a  tenant  fam-  ' 
ily  as  defined  in  section  3(2)  of  the  Act. 

3.  Section  881.108(a)  is  revised  to 
read: 

§881.108  Initial  contract  rents. 

(a)  Fair  Market  Rent  Limitation,  The 
sum  of  the  initial  Contract  Rent  and 
any  Allowance  for  Utilities  and  Other 
Services  for  any  unit  shall  not  exceed 
the  Fair  Market  Rent  for  newly  con¬ 
structed  rental  housing  (or  75  percent 
thereof  where  the  estimated  cost  of  the 
rehabilitation  is  less  than  25  percent  of 
the  estimated  value  of  the  property  after 
rehabilitation) ,  except  that  this  limit 
may  be  exceeded 

(1)  By  up  to  10  percent  if  the  field 
office  director  determines  that  special 
circumstances  warrant  such  higher  rent 
and  the  higher  rent  meets  the  tect  of 
reasonableness  in  paragraph  (b)  of  this 
section,  or 

(2)  By  up  to  20  percent,  where  the 
Regional  Administrator  determines  that 
special  circumstances  warrant  such 
higher  rent  or  determines  that  such 
higher  rent  is  necessary  to  the  imple¬ 
mentation  of  a  Local  Housing  Assist¬ 
ance  Plan,  and  that  such  higher  rent 
meets  the  test  of  reasonableness  in  para¬ 
graph  (b)  of  this  section. 

4.  Section  881.109(a)  and  (b)  are  re¬ 
vised  to  read: 

§  881.109  Term  of  housing  assistance 
payments  contract. 

(a)  Where  the  estimated  cost  of  the 
rehabilitation  is  less  than  25  percent  of. 
the  estimated  value  of  the  project  after’ 
completion  of  the  rehabilitation,  the 
Contract  may  be  for  an  initial  term  of 
not  more  than  five  years  of  any  dwelling 
unit,  with  provision  for  automatic  re¬ 
newal  (unless  agreed  otherwise)  for  one 
or  more  additional  terms  of  not  more 
than  five  years  each;  provided,  how¬ 
ever,  that  the  total  Contract  term,  in¬ 
cluding  all  renewals,  shall  not  exceed  10 
years  for  any  dwelling  unit. 

(b)  Where  the  estimated  cost  of  the 
rehabilitation  is  25  percent  or  more,  the 
Contract  may  be  for  an  initial  term  of 
not  more  than  five  years  for  any  dwell¬ 
ing  unit,  with  proi^lbn  for  automatic 
renewal  (imless  agreed  otherwise)  for 
additional  terms  of  not  more  than  five 
years  each,  for  a  total  Contract  term 
which  will  cover  the  financing  of  the 


cost  of  rehabilitation,  or  the  remaining 
tenn  of  the  existing  indebtedness,  if 
that  be  longer,  or  which  will  cover  the 
financing  of  the  cost  of  the  rehabilitation 
and  of  acquisition  or  refinancing  of  the 
existing  indebtedness;  provided,  how¬ 
ever,  that  the  total  Contract  term,  in¬ 
cluding  all  renewals,  for  any  dwelling 
vmit  shall  not  exceed  20  years,  or  40 
years  where  the  project  is  owned  by,  or 
financed  by  a  loan  or  loan  guarantee 
from,  a  State  or  local  agency. 

5.  Section  881.110(c)  is  revised  to 
read: 

§  881.110  Rent  adjustments. 

(c)  Special  Additional  Adjustments. 
Special  additional  adjustments  shall  be 
granted,  when  approved  by  HUD,  to  re¬ 
flect  increases  in  the  actual  and  neces¬ 
sary  expenses  of  owning  and  maintain¬ 
ing  the  Contract  units  which  have  re¬ 
sulted  from  substantial  general  increases 
in  real  property  taxes,  utility  rates,  or 
similar  costs  (l.e.,  assessments,  and 
utUities  not  covered  by  regulated  rates) , 
but  only  if  and  to  the  extent  that  the 
Owner  clearly  demonstrates  that  such 
general  increases  have  caused  increases 
in  the  Owner’s  operating  costs  which 
are  not  adequately  compensated  for  by 
automatic  annual  adjustments.  The 
Owner  shall  submit  to  HUD  financial 
statements  which  clearly  supF>ort  the 
increase. 

§881.114  [Amended] 

6.  In  §  881.114,  “Other  Federal  Re¬ 
quirements,”  the  citation  in  paragraph 
(e)  for  the  Archeological  and  Historic 
Preservation  Act  of  1974  is  revised  to 
read:  (Public  Law  93-291) ,  , 

7.  Insert  a  new  §  881.205(t)  to  read: 

§  881.205  Contents  of  preliminary  pro¬ 
posal. 

*  «  *  *  * 

(t)  Whether  the  Owner  wishes  to  des¬ 
ignate  alternative  properties  for  consid¬ 
eration  by  HUD,  in  its  discretion,  if  HUD 
finds  defects  or  deficiencies  with  respect 
to  the  principally  designated  properties; 
and.  If  so,  the  Owner  shall  include  for 
each  such  alternate  property  the  infor¬ 
mation  required  py  paragraphs  (a) ,  (c) , 
(e),  (j),  (k),  and  (o)  of  this  section. 

^  881.207  [Amended] 

The  heading  of  §  881.207(b) ,  “Concur¬ 
rent  Pocessing,”  is  corrected  to  read 
“Concurrent  Processing" 

9.  Section  881.207(b)(2)  is  revised  to 
read: 

§  881.207  Proposal  involving  HUD-FHA 
mortgage  insurance. 

•  •  •  «  « 

(b)  *  *  * 

(2)  As  part  of  the  Technical  Proc¬ 
essing  (§  881.208)  of  Proposals  involving 
HUD  mortgage  Insurance,  the  field  ofBce 
shall  make  a  preliminary  debt  service 
analysis  to  determine  the  tentative  ap- 
provable  mortgage  amount  and  maxi¬ 
mum  supportable  cost  based  on  the  field 
office’s  estimate  of  market  rentals,  op¬ 
erating  expenses  and  taxes  for  the  pro¬ 
posed  project.  If  the  field  office  is  unable 


to  approve  the  mortgage  amount  request¬ 
ed,  it  shall  no4dfy  the  Owner  in  accord¬ 
ance  with  Sec.  881.208(e)  (4)  or  in  the 
notification  of  -selection,  in  accordance 
with  Sec.  881.208(h),  of  the  maximum 
mortgage  amount  which  is  tentatively 
approvable  and  shall  advise  the  Owner 
to  inform  the  field  office  within  the  speci¬ 
fied  time  whether  he  wishes  processing 
of  the  Proposal  to  proceed  based  mi  the 
revised  mortgage  amoimt. 

§  881.208  [Amended] 

10.  In  §  881.208(b),  lines  nine  and 
ten,  delete  the  phrase  “with  respect  to 
the  same  property.” 

11.  Insert  the  following  at  the  end  of 
§  881.208(b) :  Such  amendments  or  modi¬ 
fications  may,  at  HUD’s  discretion,  in¬ 
clude  substitution  of  alternate  proper¬ 
ties  if  designated  by  the  Owner  in  the 
Preliminary  Proposal,  provided  that  such 
alternate  properties  are  otherwise  ac- 
c_eptable  to  the  field  office. 

12.  Revise  §  881.208(e)  (4)  and  (j)  to 
read: 

§881.208  Screening  and  evaluation,  of 
preliminary  proposals. 

*  ♦  *  •  • 

(e)  •  *  * 

(4)  If,  in  its  evaluation  of  all  perti¬ 
nent  factors,  the  field  office  finds  defi¬ 
ciencies  which,  in  its  judgment,  are  cor¬ 
rectable  within  a  reasonable  time,  in¬ 
cluding  the  substituticoi  of  alternate 
properties  designated  by  the  Owner  in 
the  Preliminary  Proposal,  it  may  grant 
such  adc^itional  time  as  it  deems  appro¬ 
priate  to  enable  the  Owner  to  correct 
such  deficiencies.  Otherwise  the  Owner 
shall  be  sent  a  notification  specifying 
the  deficiencies  and  stating  that  the  Pro¬ 
posal  is  rejected. 

«  «  *  •  • 

(j)  Use  of  Residual  Contract  Author¬ 
ity.  If  at  any  time' after  completing  se¬ 
lection  of  Preliminary  Proposals,  the  con¬ 
tract  authority  indicated  in  the  NOFA 
for  an  allocation  area  is  not  fully  com¬ 
mitted  or  if  a  selected  Proposal  fails  for 
any  reason  to  result  in  an  Agreement,  the 
field  office  may : 

(1)  Give  further  consideration  to  Pro¬ 
posals  which  were  either  not  found  eli¬ 
gible  for  Technical  Processing,  or  as  a 
result  of  such  processing  were  found  not 
approvable,  or  were  found  approvable 
but  were  not  selected  as  a  result  of  the 
ranking,  and  afford  the  owners  an  op- 
portimity  to  remedy  any  deficiencies,  in¬ 
cluding  substitutions  of  alternate  prop¬ 
erties  designated  by  the  Owner  in  the 
Preliminary  proposal; 

(2)  Process  Proposals  not  yet  consid¬ 
ered  for  projects  to  which  the  deadline 
does  not  apply  (see  §  881.203(c)  (5) )  ; 

(3)  Publish  another  NOFA  for  the  al¬ 
location  area;  or 

(4)  Reallocate  the  unused  contract 
authority  to  another  allocation  area. 

13.  Revise  §  881.210(c)  (3)  and  add  (e) 
to  read; 

•  •  •  •  • 

§  881.210  Evalualiun  of  final  proposiials. 

(C)  •  •  * 

(3)  Not  approved.  If  a  Final  Proposal 
is  not  approved  or  if  the  conditions  for 
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approval  under  paragraph  (c)  (2)  of  this 
section  are  not  met,  HUD  shall  so  advise 
the  Owner. 

•  '  0  •  0  0 

(e)  Use  of  Residual  Contract  Au¬ 
thority.  See  Sec.  881.208(j). 

14.  Revise  §881.211(a>  and  (b)(4)  to 
read: 

§  881.211  Ownert.  act-eplanre  of  notifi¬ 
cation  and  8ubmis<>ion  of  architect’s 
certification. 

(a)  Owner's  Acceptance.  Upon  receipt 
by  the  Owner  of  the  notification  of  ap¬ 
proval  of  the  Final  Proposal,  the  Owner 
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shall  return  to  HUD  a  copy  Indicating 
his  acceptance  within  the  time  pre¬ 
scribed  In  such  notification  (ct^y  to  the 
PHA.  If  applicable).  If  the  Owner  does 
not  accept  the  notification  by  the  date 
specified,  HUD  may  i^cind  the  notifica¬ 
tion. 

-  (b)  •  •  ?  ’ 

(4)  If  the  Owner  fails  to  submit  the 
certification  by  the  date  specified  In  the 
notification,  HUD  shall  rescind  the  noti¬ 
fication  unless  it  detennlnes  that  a  rea¬ 
sonable  extension  of  time  should  be 
granted. 

Effective  Date.  These  regulations  are 
effective  on  Friday,  November  12,  1976. 


Note. — ^It  is  hereby  certified  that  the  eco¬ 
nomic  and  Infiatlonary  ImpcuJts  at  this  regu¬ 
lation  have  been  carefully  evaluated  in  ac¬ 
cordance  with  OMB  Circular  A-107. 

(Sec.  7(d) ,  Department  of  HUD  Act  (42  UJ3.C. 
3536(d));  ate.  6  UJS.  Housing  Act  of  1987 
(42  UJ3.C.  1437  c(b) );  sec.  8  UB.  Housing  Act 
of  1937  (42  n.S.0. 1487f ) .) 

Issued  on  October  5, 1976.  - . 

James  L.  Young, 
Assistant  Secretary  for  Hous¬ 
ing — Federal  Housing  Com¬ 
missioner. 

(PR  Doc.76-29941  Piled  10-13-76:8:46  am) 
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